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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 

CLAIMS TRIBUNAL, SONITPUR AT TEZPUR 

 
Present : Sri R. Goswami, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC Case No. 54 of 2019(I) 

  

 1. Smti. Pratima Saha, 

Wife of Late Ratan Saha alias Ratan Kr. Saha, 

 R/O Ward No. 6 Dhekiajuli Town, 

 P.O. & P.S. Dhekiajuli, 

 Dist. Sonitpur, Assam…………….claimant. 

 

                                 -Versus- 

     1. Md. Kadir Ali, 

 S/O Abbas Ali, 

 R/O Vill.  Toripam, 

 P.O. Bhangamandir, 

 P.S. Dhekiajuli, 

 Dist- Sonitpur, Assam, 

 (Owner of the vehicle vide Engine No. HLJ6E26360,  

 Chassis No. J6E34012 Mahindra Supro VS-BSN) 

 

2. Md. Asimuddin, 

Son of Md. Hasen Ali, 

R/O Vill. Punioni, 

P.O. Koliabhomora, 

P.S. Tezpur, 

Dist. Sonitpur, Assam, 

 (Driver of the vehicle vide Engine No. HLJ6E26360,  

 Chassis No. J6E34012 Mahindra Supro VS-BSN) 

 

3. Oriental Insurance Co Ltd. 

Divisional Office, Main Road, Tezpur, 
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P.O. & P.S. Tezpur, 

Dist. Sonitpur, Assam 

Insurer of the vehiclevide Engine No. HLJ6E26360,  

Chassis No. J6E34012 Mahindra Supro VS-

BSN)..............Opp. Parties. 

 

ADVOCATES APPEARED 

For the claimant   :- Mr. B.B. Biswas, Advocate. 

For the O.P. No. 1&2  :-Ex-pate. 

For the O.P. No. 3 :- A. K. Paul, Advocate. 

 

Date of Argument  :-05-01-2022. 

Date of Judgment  :-02-02-2022. 

 

 

   J U D G M E N T 

 

This is an application u/s 166 of M.V Act, 1988 filed 

by one Smti. Pratima Saha, hereinafter shall be referred to 

as the claimant, praying for grant of compensation on 

account of injuries sustained by her husband Ratan Saha 

@ Ratan Kr. Saha and died during the pendency of the 

hearing on the claim petition. 

1.   The case in brief is that on 23-06-2018 at about 1-00 

P.M. the husband of the claimant was waiting for a public 

conveyance to take him to his house by the side of NH-15 

at Tumuki. A new vehicle, Mahindra Supro VX-BSN on the 

move towards Dhekiajuli on NH-15 had struck the 

deceased husband of the claimant from the behind his 

back. The injured Ratan Saha @ Ratan Kr. Saha was 

shifted to Tezpur Medical College & Hospital and thereafter 
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to GMCH, Guwahati. The claimant required to sum of Rs. 

2,70,000/- on the treatment of her husband. Hence this 

claim petition.  

2. The case proceeded ex-parte against O.P. No. 1 and 

O.P. No. 2, owner and driver respectively of the alleged 

offending Mahindra Supro VX-BSN bearing vide Engine No. 

HLJ6E26360, Chassis No. J6E34012 Mahindra Supro VS-

BSN) 

3. O.P-3, Oriental Insurance Co. Ltd. the insurer of the 

alleged offending vehicle No. AS-01/EC-8351 in its written 

statement inter alia denied that the RTA in which the 

injured Ratan Saha @ Ratan Kr. Saha had sustained 

injuries resulted from the negligence of the driver of the 

alleged offending vehicle. The answering O.P further 

contended about the present claim petition not being 

maintainable in law for failure of the driver/owner of the 

insured vehicle to communicate the information with 

regard to the date, time and place of RTA, the name of the 

driver, particulars of his driving license, particulars of 

persons injured or killed in the accident and failure of the 

officer in charge of the police station concerned to 

communicate a copy of the report prepared following 

information regarding the accident involving death or 

bodily injury to any person within 30 days to claim tribunal, 

insurer and the owner of the offending vehicle under 

section 134(C) and 158(6) of the M.V Act respectively.The 

answering O.P. further contended that since indemnifying 

the insured, with regard to payment of compensation to 



Page 4 of 14 
 

the third party, is subject to insured not violating specific 

conditions of the insurance policy, the answering O.P. 

reserves its right to avail defence available u/s- 149(2) a 

(ii) by adducing evidence. The answering O.P. thus prays 

for dismissal of the claim petition. 

4. Upon pleadings above following issues have been 

framed. 

a) Whether Ratan Saha @ Ratan Kr. Saha (since 

deceased) was injured in the RTA on 23-06-2018 at 

about 1-00 P.M. due to rash and negligent driving by 

the driver of the alleged offending vehicle? 

b)  Whether the claimant as the legal representative of 

her deceased husband Ratan Saha @ Ratan Kr. Saha is 

entitled to get any compensation as prayed for? If so, 

from whom and to what extent?  

5. I have heard argument advanced by Learned 

Counselson both sides. I have also perused the documents 

available on record. 

 Issue No. 1   

6. The circumstances related to by CW-1, Smti. Pratima 

Saha, wife of deceased Ratan Saha @ Ratan Kr. Saha 

suggest that her husband on 23-06-2018 at about 1-00 

P.M. while waiting for a conveyance by the side of the road 

had been hit by the newly purchased Mahindra Supro VX-

BSN from behind his back. Her husband had to be taken to 

GMCH, Guwahati for treatment for injuries sustained by 
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him in the RTA and the claimant required to sum of Rs. 

2,70,000/- on his treatment. According to CW-1 her 

husband during the pendency of claim hearing had expired 

on 12-07-2021 due to injuries sustained. 

7. CW-1 in the course of her deposition had exhibited 

following documents: 

1.  Ext. 1 is the accident information report in Form 54. 

2.  Ext. 2(1) to 2(4) is the certified copy of the FIR. 

3. Ext. 3(1) to 3(7) are prescriptions. 

4. Ext. 4(1) and 4(2) are diagnostic reports.  

5. Ext. 5(1) to 5(25) are cash memos and money 

receipts. 

6. Ext. 6(1) to 6(3) are X-ray plates. 

8. In her cross-examination CW-1 reiterated to her 

deceased husband Ratan Saha @ Ratan Kr. Saha bringing 

an application for compensation on account of injuries 

sustained by him in a RTA on 23-06-2018. CW-1 admitted 

to her husband suffering from diabetic and hypertension 

before his death and had been receiving treatment for the 

same. CW-1 claimed that earlier her husband had fractured 

his hip bone in another RTA and he had been 

compensated. In the instant case her husband had 

sustained injuries on 23-06-2018 at Tumuki near Tezpur 

Medical College & Hospital. She denied the suggestion that 

ext. 5(10) to 5(25) vouchers have no corresponding 

prescriptions. Ext.3(2) is the advised slip issued by doctor 

of TMCH on 23-06-2018 apart from ext. 3(2) no 
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prescriptions issued by doctor at TMCH has been produced 

in the case. Ext. 3(3) is the advice slip of Baptist Mission 

Hospital, Tezpur, advising consultation with an Orthopedic. 

Ext. 3(7) is the advice slip issued by Satyajit Borah on 25-

06-2018 in connection with chest pain her husband had 

following the RTA. Apart from the advice slips above she 

has not produced any other prescriptions. 

9. In his evidence CW-2 Subhash Saha,  an eye-witness  

claimed that he was standing along with Ratan 

Saha, Kartik Saha and Sanjay Sarkar waiting  for a public 

conveyance in front of Tumuki weekly market by the side 

of the NH-15 on 23-06-2018 at around 1-00 P.M. Suddenly 

he noticed a moving newly purchased four wheeler 

Mahindra Suproon Tezpur Dhekiajuli direction, without 

registration, striking at Ratan Kr. Saha from behind his 

back. Ratan Saha grievous injuries on his left leg, upper 

jaw and head. CW-2 held rash and negligent driving of the 

driver of the alleged offending vehicle being the sole cause 

of the RTA in which Ratan Saha @ Ratan Kr. Saha. 

10. Now the ext. 2(3) the written FIR lodged by one 

Soma Saha on 29-06-2018 following the RTA in which the 

injured Ratan Saha @ Ratan Kr. Saha indicates that at her 

father Ratan Saha had sustained injuries in a RTA that had 

resulted when her father, waiting for a public conveyance 

had been hit by a newly purchased Mahindra Supro VX-

BSN without a number plate had struck her father from 

behind his back. The ext. 2(3) thus is prim-facie proof of 

happening of the event on 23-06-2018 that occasioned the 
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death of the husband of the claimant. The eye-witness 

account by CW-2 above is in conformity with the content of 

ext.2(3), written FIR. Considering CW-2 was required to go 

through rigor of cross-examination by O.P. No. 3, the 

insurer of the alleged offending vehicle and cross-

examination having failed to weaken the evidentiary value 

of CW-2’s evidence, his evidence inspire confidence.   

11.  In Sunita & others Vs Rajasthan SRTC & others as 

reported in (2020)SCC 486 two judges bench of Hon’ble 

Supreme Court had held that the approach in examining 

the evidence in accident claim cases is not to find fault 

with non examination of some “best” eye witnesses in the 

case but to analyze the evidence already on record to 

ascertain whether that is sufficient to answer the matter in 

issue on the touch stone of preponderance of probability.  

12. Considering the case is to be proved on the touch 

stone of the preponderance of probability and not beyond 

a reasonable doubt, the evidence on record is thus 

sufficient proof of the negligence of the driver of the 

alleged offending vehicle, Mahindra Supro VX-BSN being 

the sole cause of the RTA in which the present claimant 

had sustained injuries. This issue is accordingly decided in 

favour of the claimant. 

  Issue No. 2 

13. Information with regard to insurance policy cover in 

respect of the offending vehicle as reflected in ext-1, the 

AIR in Form 54 indicates that the offending vehicle 
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Mahindra Supro VX-BSN bearing vide Engine No. 

HLJ6E26360, Chassis No. J6E34012 Mahindra Supro VS-

BSN)was insured with Oriental Insurance Co. Ltd bearing 

insurancepolicyNo.131400/31/2019/MIBL/18988, 

commencing on 18-06-2018 and expiring on 17-06-2019, 

thus covering the date of alleged occurrence involving the 

insured vehicle.O.P. No. 3, the insurer of the offending 

vehicle, is not on record to have adduced any evidence 

with regard to violation of any specific conditions of the 

policy by the insured and as such the insurer of the 

offending vehicle is liable to pay the awarded 

compensation to the claimant. 

14.      Now coming to grant of compensation for personal 

injuries, the claimant has failed to relate in her evidence 

that her husband Ratan Kr. Saha @ Ratan Saha had died 

of injuries sustained by him in the RTA on 23-06-2018 

involving the offending vehicle. Though section 166 of M. 

V. Act does not contemplate payment of compensation of a 

deceased injured to his legal representative. But following 

catena of decisions of our Apex Court with regard to legal 

representative of the deceased being claimant to his estate 

is entitled to the expenditure incurred on the medical 

treatment of the deceased injured. 

15. Supreme court in this context had observed in Girija 

Nandini Devi V Brijendra Narayan as reported in AIR 1967 

SC 1124 as follows “but a claim for rendition of account is 

not a personal claim. It is not extinguished because the 

party who claims an account, the party who is called upon 
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to account dies. The maxim “actio personal is moritur cum 

persona” a personal action dies with the person, has a 

limited application. It operates in a limited class of actions 

ex delicto such as actions for damages for defamation, 

assault or other personal injuries not causing the death of 

the party, and in other actions where after the death of the 

party the relief granted could not be enjoyed or granting it 

would be nugatory. An action for account is not an action 

for damages ex delicto, and does not fall within the 

enumerated classes. Nor is it such that the relief claimed 

being personal could not be enjoyed after death, or 

granting it would be nugatory. Death of the person liable 

to render an account for property received by him does not 

therefore affect the liability of his estate……….” 

16. The legal proposition arrived at in the above decision, 

the Apex court has enumerated classes of personal injuries 

in relation to applicability of the maxim “actio personal is 

moritur cum persona” a personal action dies with the 

person and has held the maxim not being applicable on the 

death of the person liable to render an account for 

property received by him, does not therefore affect the 

liability of his estate. 

17.  In the full bench judgment of M.P. High court in 

Bhagwatibai Vs Bablu @ Mukund AIR 2007(1) MP 38 

having referred to the question whether a claim for 

personal injuries filed under section 166 of the MV Act 

1988, except as regards the estate of the claimant would 
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abate on the death of the claimant or would survive to his 

legal representatives? 

 Held: On page 580 that by virtue of the principle in 

section 306 of the Indian Succession Act, 1925, the legal 

representatives of a deceased, who suffers personal injury 

in a motor accident and who dies subsequently for some 

other reason, cannot prosecute or continue to prosecute an 

application for compensation under Sub-section (1) of 

section 166 of the Motor Vehicles Act, 1988. It is by virtue 

of provision in section 1 of the Legal Representatives Suits 

Act, 1855 that the legal representatives of the deceased 

person can also maintain or continue to maintain an 

application for compensation for personal injury suffered in 

the lifetime of such person in a motor accident which has 

occasioned pecuniary loss to the estate for which such 

person might have filed an application for compensation 

under section 166(1) of the Motor Vehicles Act, 1988. But 

where a personal injury suffered by a person during 

lifetime in a motor accident has not occasioned pecuniary 

loss to the estate of the such person, the legal 

representatives of the deceased person cannot maintain or 

continue to maintain an application for compensation 

under sub-section(1) of section 166 of the  Motor Vehicles 

Act, 1988. Thus, a claim for personal injury filed under 

section 166 of the Motor Vehicles Act, 1988 would abate 

on the death of the claimant and would not survive to his 

legal representatives except as regards the claim for 
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pecuniary loss of the estate of the deceased (paras 11 to 

15).  

18.     Thus in the light of the discussion of the evidence 

adduced by the claimant and in the light of legal 

propositions arrived at in the decisions above it is evident 

that Ratan Kumar Saha must have been compelled to bring 

the application under section 166(1) of the Motor Vehicles 

Act, 1988for recovery of the expenditure he was required 

incur on his medical treatment for injuries sustained in a 

RTA due to fault of the tort feasor to make good the 

pecuniary loss caused to his estate. Thusby virtue of 

provision in section 1 of the Legal Representatives Suits 

Act, 1855 the right of the wife of the deceased injured as 

his legal representativeis held entitled to maintain an 

action for recovery of the expenditure incurred on the 

medical treatment by her deceased husband during his life 

timethat is attributable to the loss to the estate.  

19. The patient is not on record to have received 

treatment as an indoor patient in any hospital. The  

diagnostic report on record do not indicate fracture of bone 

of any limb or for that matter any grievous injuries 

received by the deceased Ratan Kr. Saha in the RTA. 

20. Thus in working out the amount of medical expenses, 

the deceased husband of the claimant was required to 

incur on his medical treatment attributable to the loss to 

his estate and which the present claimant as his legal 

representative has right to recover is confined to amount 
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paid through cash memos and money receipts ext-5(1) to 

ext-5(9) and ext. 5(17) to 5(19) and ext. 5(25) totaling Rs. 

5,962/-. Following scrutiny of these cash memos and 

money receipts exhibited only above cash memos/money 

receipts are found acceptable and all other cash memos 

furnished in evidence with regard to medical expenditure 

are not supported by prescriptions by doctor concerned 

and as such discarded. 

21. In addition to Rs.5,962 spent on medical treatment, 

Rs. 5,000/- is allowed on extra nourishment. Rs. 5,000/- on 

attendance and Rs. 5,000/- on transportation as these 

ancillary expenditures also relate to medical treatment and 

is also is attributable to loss to estate of the deceased 

injured.  

22. Thus a total sum of Rs. 20,962/- is allowed to the 

claimant who in her capacity as legal representative of 

deceased injured Ratan Saha @ Ratan Kr. Saha has right 

to recover the expenditure incurred on  medical treatment 

by the deceased as same is attributable to loss of the 

estate of the deceased  due to fault of the tort feasor.   

23. Hence, issue No. 2 is decided accordingly.  

 

O  R  D  E  R 

 

In the result, the claim petition is allowed, awarding 

a sum of Rs.20,962/- (Rupees twenty  thousand nine 

hundred sixty two) only to the claimant, O.P. No. 3 i.e. 
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Oriental Insurance Co. Ltd., the insurer of the offending 

vehicle is directed to make payment of the aforesaid 

amount  with interest thereon @ 6 % per annum from the 

date of filing of the case   i.e. on 31-08-2019 till full and 

final realization within a period of 30(thirty) days from the 

date of receipt of order into the Bank Account of the 

MACT, Sonitpur, Tezpur in compliance to the Guidelines of 

the Apex Court in its order in Writ petition (S)(Civil) 

No(S).534/2020 and same being notified by the Hon’ble 

Gauhati High Court.   

Given under my hand and seal on this 2nd day of 

February, 2022. 

 

Dictated and corrected by me. 

 

 
             ( R. Goswami.) 

     Member,                Member, 
Motor Accident Claims Tribunal,        Motor Accident Claims Tribunal, 
           Sonitpur, Tezpur.         Sonitpur, Tezpur. 
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A N N E X U R E 

 

Witnesses of the Claimant: 

Smti. Pratima Saha. 

Sri Subhash Saha alias Sujit Saha. 

Witness of the Defence: 

None. 

Documents Exhibited in evidence by CW-1: 

1. Ext. 1 is the accident information report in Form 54. 

2.  Ext. 2(1) to 2(4) is the certified copy of the FIR. 

3. Ext. 3(1) to 3(7) are prescriptions. 

4. Ext. 4(1) and 4(2) are diagnostic reports.  

5. Ext. 5(1) to 5(25) are cash memos and money 

receipts. 

6. Ext. 6(1) to 6(3) are X-ray plates. 

Exhibits of the defence  

 NIL. 

 

           (R. Goswami.) 
        Member 
      MACT, Sonitpur, Tezpur 
 
 


